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“Mr Rodman was so easy to talk to, very 
understanding and I felt I had all the time 
I needed to discuss with him making my 
Will, I never felt rushed. I now have a Will 
and Trust in place which has given me 
peace of mind.”

Mrs J F Kendal
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I recently saw a letter to a newspaper from a 
widowed gentleman with three adult daughters. 
He asked whether he needed to do a will, as he 
wanted all of his property to be divided simply 
equally between his daughters when he died. If 
he died without a will, his daughters would likely 
inherit his estate, but there was a little more 
to this case than first appeared.

The gentleman explained that he did not 
get on with one of his daughters, but still 
wanted her to receive a third of his property 
when he died. It would be sensible for 
him to write a will as it would set out his 
wishes clearly, rather than there being any 
uncertainty over whether his estranged 
daughter should receive anything,  
and the courts having to decide.

Although a person has the absolute right 
to keep the contents of their will private, 
this gentleman may also wish to tell the 
two daughters he does get on with, what 
he wants to do, so again there is less 
uncertainty after his death over whether 
their sister should receive anything.

Writing a will would also allow this gentleman 
to appoint executors of his will, perhaps the 
two daughters he is in contact with, or a trusted 
friend, and thus avoiding any legal dispute over 
who has the right to administer his estate.

As family disputes are sadly not as unusual 
as many might expect, at Kendal Wills we 
are always pleased to discuss a client’s 
circumstances and help them find the best  
way to handle difficult situations in their will.
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ARE YOU SETTING UP A LASTING POWER 
OF ATTORNEY, MAKE SURE YOU CAN 
TRUST THE ATTORNEYS YOU APPOINT!
Reading in our local paper this week, is a true 
story, of an old lady who suffered with dementia 
and went into care. She appointed her brother, 
then in his seventies, to deal with her financial 
affairs. Her house was sold, and over £300,000 
removed from her bank account by her brother, 
most of which was to benefit him and his family. 
In the end, all her savings had gone, and the care 
home kindly allowed the lady to remain in the 
home until she passed away.

At the time of sentence, the brother was aged 
eighty, and he received over 3 years in prison. 
The moral of this story is to be careful who you 
appoint, and only appoint people you know you 
can trust.

Fortunately, this type of fraud is rare, but it goes 
to show, that the courts take such incidents very 
seriously. From the attorney’s point of view, it is 
important to document carefully all the money 
you spend on the person you are acting for, 
keeping clear records. Their money should only 
be used for their own benefit.
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Many of us know someone who has sadly gone 
into a care home, and that care can be expensive. 
Equally, many people consider signing ownership 
of their house over to their children as a way 
to avoid care fees, however a house gifted to 
a child can still be taken into account when 
assessing the ability to pay these fees.

Where a person needs care, their local authority 
is likely to look deeply into their financial 
situation, and a key point will be their history 
of home ownership. If a council believes that a 
house has only been gifted to a child in order 
to avoid care fees, and if no rental agreement 
and actual rental payments are in place i.e. the 
parent still owns the house in all but name, they 
could reverse the transaction and use the house 
for care fees. Councils consider this ‘deliberate 
deprivation’, where a person has given away 
significant assets specifically to avoid care fees.

An example of such a situation would be if a 
person in their eighties handed ownership of 
their house to their grown-up children, when the 
children were already financially comfortable. 

If at the time of the move, it was already 
probable that the person would need care,  
then suspicion is likely to be even greater.

The same would apply for a large financial gift 
to another person, if it appears this has only 
been done for the purpose of avoiding care 
fees. Giving £2,000 to a child to help pay for 
their wedding would be understandable; giving 
£10,000 to a child for no pressing reason, the 
day after a person was diagnosed with early-
stage Alzheimer’s, would arouse suspicion.

Even if no care is required, it is important to 
remember that once the parent’s house belongs 
to the child/ren, the latter have legal control  
over it, and could evict the parent if they were  
so minded.

As is often the case with large decisions, anyone 
considering gifting ownership of their house to 
their children during their lifetime should first 
take expert legal and financial advice to fully 
understand all of the potential consequences.

WHAT IS DELIBERATE DEPRIVATION?TOMORROW MIGHT BE TOO LATE TO DO 
YOUR LASTING POWER OF ATTORNEY
At Kendal Wills, we are sometimes 
contacted by people, wanting to set up 
Lasting Power of Attorneys (also known as 
LPAs) for relatives who have lost mental 
capacity. However, unfortunately, by then 
it is too late – they must be set up when 
the person involved still has the ability to 
make their own decisions.

As people are generally living for longer, 
more people are sadly losing mental 
capacity as they grow older. This can mean 
that they are unable to make clear decisions 
about their health, welfare and finances. 
The solution to this is to appoint people you 
trust, commonly a spouse/partner/children, 
as attorneys to make decisions on your 
behalf, when you are unable to, through 
Lasting Powers of Attorney (LPAs).

Where no LPAs exist and a person loses 
mental capacity, the Court of Protection 
and social services are likely to step in 
and may take actions that the person 
themselves would not have chosen. For 
example, this could be the choice of a care 
home where they should live, which might 
not be near where they previously lived.

Although a relative can apply to the Court 
to become the person’s deputy, this is a 
lengthy process and typically, can take 
over a year to conclude. Even where an 
application is successful, it would likely 
involve considerable expense and onerous 
supervision going forward. There is no 
guarantee the Court will choose a relative 
for this role, they may prefer a professional 
like a local solicitor.

LPAs are not just for people who are older – 
any of us could suffer from a loss of mental 
capacity, perhaps from an accident resulting 
in a coma. Having LPAs in place, and 
discussing your wishes with your attorneys, 
mean that if such a situation happens, you 
will have peace of mind that they will be 
able to assist you, with no more stress than 
is necessary. It is also worth being aware 
that setting up a simple Lasting Power 
of Attorney is currently taking around 
3-4 months as the documents have to be 
registered by the Office of Public Guardian.


