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“Mr Rodman was so easy to talk to, very 
understanding and I felt I had all the time 
I needed to discuss with him making my 
Will, I never felt rushed. I now have a Will 
and Trust in place which has given me 
peace of mind.”
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WHO INHERITS IF I DIE WITHOUT A WILL?
One of the common reasons for married people 
in particular not making a will, is the belief  
that “My husband/wife gets everything anyway”. 
However, this is not necessarily true.

The laws of intestacy – dying without a Will – 
state that in the case of a person dying without 
a Will, a spouse (or civil partner) inherits the first 
£250,000 of their estate, or the whole estate if 
the deceased has no living children. 

However, if there are children, then such  
children would be entitled to half of the estate 
after the first £250,000, with the spouse 
receiving the balance.

One clear potential problem with this, is if all  
of a person’s estate is tied up in a house they 
own solely, valued at e.g. £450,000. Their 
children would be entitled to £100,000 of this 
and could, if they were minded, attempt to  
force the surviving spouse to sell the house,  
in order to access their inheritance.

It is important for unmarried couples to note, 
that they have no right to inherit each other’s 
sole property on the other’s death, unless a will 
has been made expressing such instructions.

(Article continued on the next page...)

 This may sound like an obvious question. 
Assuming you own your own home, with no 
mortgage on it, can you gift it to a family 
member or friend? Legally, you can, but your 
circumstances may have changed before  
you die.

Studies estimate that around half of people  
who get to age 65* will need long term care for 
some length of time. This may be a matter of 
weeks, but it could be for many years. Here lies 
the problem.

If a person requires long term care, and they 
can no longer manage in their own home, there 
may become a time when living in a care home 
is the answer. The problem is that long term care 
doesn’t come cheap. Expect to pay anything 
from £800 to £1,500 per week, depending on 
the level of care required.

Once a person has moved into a care home,  
and they are settled, generally, most people 
would think about selling their house. Clearly,  
if it is unoccupied there is a danger the house 
could be damaged. House insurance is also  
more complicated if a house is unoccupied.

If a person has written a Will, leaving their house 
to a specified person, as above, they may need 
to review their Will, removing the gift of the 
house if they are disposing of it. They may want 
to increase the share of the estate now paid to 
the person who would have received the house 
instead. Here lies another problem. To write a 
Will, you need full mental capacity. By this stage, 
sadly some people may not have this, so their 
old Will cannot easily be changed. So maybe  
not such a great idea. 
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CAN I GIFT MY HOUSE IN MY WILL?



Without a will, the first in line to receive a 
deceased person’s estate are their children 
(or grandchildren if necessary). If there are no 
children or grandchildren, it then goes to their 
parents, followed by whole-blood siblings (and 
onto their children if necessary). The ‘pecking 
order’ continues on through other relatives until 
finally, the Crown may take the estate.

Although in most cases blood relatives will be 
found, the final beneficiaries may not be those 
the deceased would have chosen in a Will. For 
example, many single people with no children or 
siblings might want their estate to go to close 
friends, rather than a distant uncle or cousin 
they never see. A legal dispute is quite possible 
especially with larger estates.

Another problem arises for the people left 
behind to deal with the deceased’s estate. In a 
Will, executors (normally close family or friends) 
will have been appointed to administer the 
will, and they will apply for a Grant of Probate 
allowing them to do so. 

Without a Will, family members can apply for 
Letters of Administration, allowing them the 
power to administer the estate. However, it is 
not unusual for disagreements between relatives 
over this to result in lengthy and expensive  
court battles.

Making a will ensures that when a person  
dies, their wishes are clear and can be 
followed, reducing stress at a very difficult  
time for those left behind.

The moral of the story is seek professional advice.  
Ring us now on 01539 728020 to make an appointment.

A newspaper recently printed a letter about a 
reader’s 80-year-old father, who wanted to make 
his Will but had been diagnosed with early-stage 
Alzheimer’s. For obvious reasons, only someone 
with sufficient mental capacity can make their 
own Will.

While, such a diagnosis does not necessarily 
mean the person involved does not have 
this capacity, this case would require careful 
handling from all parties. The law sets out  
three tests that determine whether someone  
has sufficient mental capacity to make a will:

 
1)  They understand what a will is, and what  

the document allows to happen.

2)  They know the general extent of their estate.

3)  They consider any moral claim someone may 
have on their estate, even if they decide not 
to include such a person as a beneficiary.

The testator must also not be suffering from any 
“insane delusions”.

If a person appears to pass the above tests, and 
nobody who might expect to be included 

(e.g. their children) is left out or given a smaller gift 
than their peers, then there may be no problem.

However, in the case above, the gentleman 
involved may live another 10-20 years, and in 
that time a family dispute could develop, leading 
to a challenge against his will after death. The 
early-stage Alzheimer’s diagnosis is likely to  
be seized upon by the challenger’s solicitor.

Where a Will is executed (signed) correctly and 
the wishes appear rational, then a court will 
assume the testator did have sufficient capacity. 
However, if real doubt can be raised by the 
person challenging the will, then the executors 
would need prove capacity. This is known as the 
Banks vs. Goodfellow test.

One way to try to avoid such problems, would 
be for the testator above to obtain a letter  
from his doctor, stating that the doctor believes 
he has sufficient capacity to make a Will, and  
store it with the Will. This in practice can be 
difficult to get medical professionals to make 
such statements.

Written notes from the drafting of the Will from 
a qualified Will writer or Solicitor might also be 
helpful in discouraging a challenge.

WHY IS MENTAL CAPACITY IMPORTANT WHEN WRITING A WILL?

WHO INHERITS IF I DIE WITHOUT A WILL?
1)  A person writes a Will which is right at the 

time. Sadly, they then lose mental capacity. 
This could mean a move into a care home, 
which can render the Will out of date. For 
example, it may deal with the family home, 
which has been sold to pay care fees. Once 
a person has lost capacity, they cannot write 
a new Will. So, when planning your Will 
always keep this in mind!

2)  Wills don’t always consider what should 
happen if a beneficiary dies before the 
person making the Will. This is particularly 
true of very simple Wills.

3)  A beneficiary witnesses the signing of the 
Will, meaning they cannot benefit from 
it. When a document is posted out to the 
client, typically, they will ask their closest 
family to witness the signing.

4)  The testator may have got married or 
divorced after making the Will which  
will affect its legality.

5)  The Will may have large monetary gifts  
in known as “Legacies”, but the testator may 
not have the funds to make such gifts. This 
is sometimes the case when long term care 
fees have been paid for many years.

6) The Will is never signed and witnessed.

7)  A person may try to leave jointly owned 
assets to someone else, but in law the asset 
will go to the joint owner.

8) A couple sign each other’s Will.

9)  The signing of the Will is not carried out 
correctly with the two witnesses present 
raising questions about the validity of the 
document.

10)  If a person making a Will is old and 
vulnerable, it may appear they are being 
coerced by a family member. This could  
lead to the Will being challenged later.

WHAT CAN GO WRONG WHEN WRITING A WILL-HERE ARE A FEW COMMON PROBLEMS!

NEW ON-LINE WILL INSTRUCTION FORM 
At Kendal Wills, we have further enhanced 
our service. For those customers who want to 
instruct us to write a Will, but understandably, 
wish to minimise contact, we have developed  
a secure online instruction form. 

The form will enable you to provide the basic 
information we’d need to create your draft 
Will(s). It is fairly straight forward and will only 
take around 15 minutes to complete. If you 
have not got all the information at hand while 
completing the form, then don’t worry, we  
can get that from you at a later date. We’ve 
also provided some guidance notes to help you. 

The form can be found at the bottom  
of the home page of our website: 

www.kendalwills.co.uk and is entitled  
“Customer Will Instruction Form”.


