
Wills Today

In thIs Issue:

Are you likely to 
be run over by a 
bus?

Why does 
Probate take so 
long to obtain 
after a death?

Can you leave 
people out of 
your Will?

Why set up a 
Lasting Power of 
Attorney?

Did you know 
you can change 
a Will after 
someone has 
died?

Are you in a second marriage or relationship 
and have children from a previous partner? 
Then read on...
Today, many of us 
are in second or third 
marriages. If we are not 
married, we may be in 
a second or third long 
term relationship. 
It is also very likely 
some of us will have 
children from previous 
relationships. So how does that 
implicate on our Wills are where 
we leave our assets?

Firstly, let’s consider a traditional 
marriage, with two children. It 
would be normal for the first to die 
of the couple, (often the husband) 
to leave everything to his or her 
partner. When they die, they leave 
the estate to the children.

However, let’s assume our 
husband dies young, say aged 50. 
His wife who we will call “Mary” is 
still young enough to re-marry a 
few years later. On marriage, her 
new husband “John” insists they 
write new Wills. It should also 
be remembered that Mary’s old 
Will which left everything to her 
two children is revoked on her 
marriage to John.

The new Wills leave everything to 
each other, the normal thing, and 
then equally to all the children 

jointly. John is divorced 
and has two children 

himself, so the 
four children 
are now equal 
beneficiaries. 
Although John 

loves Mary, he 
isn’t that keen on her children. 

Sadly, twenty years later, now in 
her seventies, Mary passes on.  
John has not had a great deal to 
do with Mary’s children. Can we 
really expect him to treat his step 
children in the same way as his 
own?

From my experience, we can’t. At 
some stage he is likely to review 
his Will, and either reduce the size 
of the gifts to Mary’s children, or 
remove them completely.

This raises another question, when 
people form new relationships 
later in life, do they just go for 
people they are attracted to? Or 
do other factors influence their 
decision making, such as financial 
security.

If you are in this situation, and 
needing to make a Will we would 
be pleased to discuss your 
situation to see what can be done.
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"Our meeting with you, has 
helped us both get to grips 
with our situation, and you 
interpreted our wishes well"
               MI of Carnforth, Lancashire

getting on in years, they may 
be worried about possible In-
heritance tax. This is currently 
set at £325,000, so if you have 
assets over this figure, tax is 
payable at 40% on the excess. 
It may be helpful in a case like 
this, to move a gift to children 
or other relatives, who may 
not have such issues.

It may not just be money or in-
vestments. Shares in a limited 
company can be transferred 
after a death with no capital 
gains worries. If a business 
owner dies, leaving everything 
to his wife, it may pay to pass 

some of his shares to his chil-
dren after his death.

This may be helpful if a busi-
ness is eventually sold, to 
avoid a retired business 
owner or spouse receiving a 
large capital sum for a busi-
ness, which could then bring 
about Inheritance 
tax problems as 
already men-
tioned. Even 
if they gift the 
money away to 
their children, they 
may need to live 
seven years to get the 

gift free of inheritance tax. If 
they are of retirement age this 
may not happen.

For more information on 
such tax planning ideas con-
tact us at Kendal Wills on 
01539 728020.

Did you know you can change a Will after someone has died?  continued from page 3
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When someone dies, it can 
seem to take a ridiculous 
length of time to obtain 
probate, before their assets 
can be distributed to the 
chosen beneficiaries. So why 
is this? Let’s take a closer look.

When a person dies, one of the 
first questions that might be 
asked is “Did they have a Will”.

If there is a valid Will, 
it will normally go 
through a process 
called “Probate” 
before the assets 
can be distributed. 
If there is no 
Will, this is called 
“intestacy”, and 
there are set rules 
that determine who 
gets what. The actual process of 
administration of the estate is 
very similar.

The first hurdle for the executor 
or estate administrator, is to 
understand clearly what assets 
the deceased person owned, 
when they died. This sounds 
simpler than it really is! To 
do this, financial institutions 
like banks will need to be 
contacted and asked about any 
investments they operated for 
the deceased client. Sometimes 
they can be slow to assist with 
the enquiries. Letters are often 
ignored initially. They will 
usually question the authority 
of the estate administrator. Any 
property will need to be valued 
or sold, so an accurate picture 
of the assets held can be built 
up.  Having got a list of assets 
at the date of death, the Inland 
Revenue will be also interested 
to know of any gifts made in the 
last seven years by the deceased. 
This information can be more 

difficult to obtain. It may involve 
looking at old cheque book 
stubs and bank statements.

Once all this information 
has been obtained, it can be 
submitted to the local probate 
office by the executors with the 
Will, if one exists. The probate 
office will want to check the 
validity of the document. 

Hopefully, soon 
a f t e r w a r d s , 
“probate” will be 
granted, which 
means the assets 
can be distributed. 
However, this again 
can take time. 
Assets like property 
may not sell easily 
or quickly. Financial 

institutions may again take their 
time, in paying out investments 
and accounts, particularly if 
there is no new business for 
them.

Even when all the assets have 
been realised, it is normal to 
wait a couple of months before 
paying the proceeds to the 
beneficiaries. This is in case 
any debts or taxes should arise 
that had not been foreseen by 
the executors. It is usual to see 
notices placed in newspapers 
asking for interested parties 
to respond, for example when 
a deceased person may have 
owed money before they died.

So far, we have assumed the 
estate to be fairly straight 
forward. For example, if there 
are shares in a limited company 
held, this would add a further 
complication, as would the 
ownership of a foreign holiday 
home. Such situations can mean 
the winding up of an estate may 
take years rather than months.

Are you likely 
to be run over 
by a bus?
When we talk about dying, 
we often say, “If I were run 
over by a bus tomorrow” or 
similar expressions! Perhaps 
this is because such events 
fortunately are fairly rare!

According to Yahoo Answers, 
in 2004, in the UK, there were 
121 accidents involving a bus 
where someone died. In some 
of these accidents, more than 
one person may have died. 
This means that one bus can 
travel on average 27 million 
miles before a fatality occurs.

Sadly, most people will 
die from natural illnesses. 
According to Robert Roy 
Britt, in his article, (which is 
based on statistics from USA), 
“The Odds of Dying”, 1 in 7 
people or 14% of us, will die 
from Cancer. Heart Disease 
accounts for 20%. Car 
accidents account for just 1%.

http://uk.answers.yahoo.com/question/
index?qid=20080526010443AA59VZI

Why does Probate take so 
long to obtain after a death?

Can you leave 
people out of 
your Will?
Some time ago, I was ap-
proached by a client to produce 
a Will for him. After I had taken 
his instructions I became a little 
concerned about his intentions.

The client has three children and 
is divorced from his ex-wife, and 
now has a new partner who lives 
with him. In the Will, virtually all 
the estate went to the three chil-
dren with very little to his part-
ner. He claimed that his partner 
was “Self Sufficient” and not de-
pendent, but would a court take 
that view?

There is a danger with such a 
Will, that the surviving partner 
could claim after his death un-
der the Inheritance (Provision 
for Family and Dependants) Act 
1975. This law is designed to 
protect children and partners 
who may have been financially 

dependent on the deceased 
before they died. There is also 
a possibility the ex-wife may be 
able to claim, especially if she is 
in receipt of maintenance from 
the ex-husband. So what should 
the client do to avoid such a 
problem? 

Possibly the best way to avoid 
such a claim is to leave some-
thing to the partner, which 
clearly shows they have thought 
about the problem. Should such 
a case go to court, the partner 
would then have to prove that 
the provision was insufficient 
which is clearly going to be 
more difficult. The client in this 
case could also write a letter of 
wishes explaining why little or 
no provision for their partner has 
been made which would help if 
such a claim was made.

Did you know you can 
change a Will after 
someone has died?

Why set up a 
Lasting Power of 
Attorney?
As we get older there is a higher 
likelihood we may not be able to 
deal with our affairs. This could be 
finances and bank, paying bills, 
making important decisions about 
the future.

So what could cause this problem? 
It may be a sudden illness like a 
stroke, or a more gradual deteriora-
tion. In practical terms, a long stay 
in hospital may make it difficult to 
deal with everyday matters.

If somebody loses capacity and 
there is no Power of Attorney in 
place, a relative or friend can apply 
to the Court of Protection to act as 
a “Deputy”. Ultimately, however, the 
Court of Protection will decide who 
can be a Deputy and they will want 
to see the Deputy is a suitable re-
sponsible person.

The alternative and a cheaper op-
tion, is to set up a Lasting Power 
of Attorney-Property and Affairs. 
This allows the donor to decide in 
advance who they would like to ap-
point. They can also appoint more 
than one person. However, it does 
take many months to register, so it 
is always wise to start early! There is 
also a similar document, the “Health 
and Welfare Lasting Power of Attor-
ney” which deals with your treat-
ment when seriously ill in hospital.

If you have elderly relatives, such 
as parents, you may want to dis-
cuss the benefits of a Lasting Power 
of Attorney with them. Do let me 
know if I can be of assistance in 
taking instructions and producing 
documents.

Finally, we strongly recommend 
registering the document once it is 
complete.

Many readers may not be 
aware, that you can change 
a Will, up to two years after a 
death, provided all the benefi-
ciaries agree. The beneficiaries 
are the people who stand to 
benefit in the Will.

This is known as a “Deed of 
Variation”. It can also be used 
where there is no Will, and a 

person dies “intestate” without 
a Will.

So why would a beneficiary 
in a Will wish to move assets 
away from themselves, and fa-
vour other people? It could be 
for Inheritance tax purposes. 
For example, if a beneficiary 
already has considerable as-
sets them self and they are 
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